




















































































































Mr. Acton said the owner clearly wanted the garage connected. Without the four feet allowed it would
have parapet at 11" all around the house.

Chair Woods asked when you go around the grade at the perimeter what the lowest and highest
elevations were.

Mr. Acton said they went around to every comer of the house and presented an actual floor plan to the
neighbors. It was a courtyard house. We went around agreed to put up story poles at each corner. The
elevations range at 16' at highest at garage - pointed out on the site plan. That would have a four foot fill
condition to the slab. He shared the heights around the house for the Board.

He said he did a survey of all houses on Otero Street. There was a stair stepping of houses all along
Otero Street. We propose and Otero scale that would respect that scale. Most of them were between 20
and 26" at lower level and 9 - 14' at upper level. The highest point was the living room corner and highest
interior ceiling.

Mr. Acton was prepared to commit out of ground no maore than 16" high. That meant that from the
lowest point it was 18' total height. They could request as much as 19' 3" but were requesting 18' here
tonight. So 16" would be the highest point out of grade. The finished floor was 7070 and grade was 7069 at
the garage so it was & fill of one foot.

Mr. Rasch clarified that he read from natural grade.

Chair Woods commented this was really tough to figure out when you sink it down. If the Board could
just think of perimeter grade it would be easier to understand.

Public Comment

Present and sworn was Ms. Dolores Ortiz, 342 Otero, who said her concern was mass and height. She
expected a building there but didn't want to just see a wall out of her window and wanted the building not to
be massive. The height was an issue. In one corer it already felt like it was too high but Mr. Acton said he
would work it out.

Present and sworn was Mr. Joseph Coyle, 335 Otero, across from lot and representative of the Otero
Street Condo Association. Their sense was to oppose any height above 15' 3", largely for aesthetic
reasons. The lot was a huge bulge. It was almost at the crest of the hill and the street was significantly
below the bulge. This hill had a three sided valley around it. The south, west and north portions were in the
valley with roof heights significantly below the hillock. He was sure it would be beautifully but any house
would perforce break the context of Otero Hill up from Paseo. They knew that the context would be broken
and have an aesthetic price to pay. They just wanted to minimize it.

Present and sworn was Mr. Fritz Denny, who owned a house two houses down - an old Stamm home
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which was 9' 6" pretty much on the same level he was talking about. He saw the sign and hadn't looked at
any plans .He didn’t know why the Board was deciding this without neighbors seeing the plans. He thought
it would dwarf his house. He was just concerned with what it would look like. He would be happy if it was
never devetoped and it seemed like the cart before the horse here.

Ms. Brennan explained that this was a preliminary action where the Board was asked just to define the
height. Any design would have to be within that envelope at another hearing.

Ms. Rios reminded the Board that the decision was binding. Ms. Brennan agreed.

Present and previously sworn was Ms. Beninato, who said she didn’t know how big the lot was but
3500 feet with 3 car garage was very large area. She appreciated that Chair Woods was trying to simplify it.
But there was a four foot difference so you would be approving a 20' height and it would be more than a 4
foot allowance. She also heard they were asking for a variation of 4' and 7' which would require an
exception.

There were no other speakers from the public.

Mr. Acton said in talking with Fritz Denney and his concern that from the corner nearest his home he
could relocate that mass away and move it away from that corner. There was room on the site. it was a
half-acre and zoned R-21. They could put 11 units on it. They were proposing one house on the site. The
fellow was moving here and wanted to be a good neighbor. He proposed a group charette with all the
neighbors. They've already come up with some wonderful ideas. The lot was not historic.

Mr. Katz was really uncomfortable with approving the height without a design and not understanding
why they were asking for additional height.

Mr. Acton said he wanted to assure neighbors he would design it within what the neighbors wanted.

Action of the Board

Mr. Katz moved to postpone Case #H-14-043 until there was more on design. Mr. Boniface
seconded the motion and it passed by unanimous voice vote.

4. Case #H-14-045. 125 W, Water Street. Plan A Architecture, agent for Botwin Eye Group, owner,
proposes to remodel a non-contributing commercial structure by altering the architectural style,
installing a fabric awning, metal security gates, and wood screening, and replacing doors and
windows. (David Rasch).

Mr. Rasch gave the staff report as follows:

BACKGROUND & SUMMARY:
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125 West Water Street is a commercial structure that was built between 1921 and 1931in a vernacular
manner. The building has been significantly remodeied with a change to simplified Spanish-Pueblo Revival
and a non-historic infill of the front portal. The building is listed as non-contributing to the Downtown &
Eastside Historic District.

The applicant proposes to remodel the property with the following six items.

1.

The architectural style of the building will be altered and somewhat unified by adding brick coping
to the parapet, installing a tile wainscot under the existing window, and changing the existing
arched portal opening to a narrower and taller arched opening

Windows will be altered. The large second floor window on the south elevation will be removed
and replaced with two 6-lite windows with arched tops. The four odd single-lite windows on the
east elevation will be removed and the openings infilled with wall.

Doors will be altered. The paired 3-lite French doors on the second floor south elevation will be
removed and replace with an 8-lite door with an arched top. A 3-lite French door on the east
elevation will be removed and replaced with a 6-lite window. Also on the east elevation, a 6-lite
French door wilt be removed and changed to a 6-lite window along with the removal of the adjacent
6-lite French door and 3-lite sidelite which will be infilled with wall. In addition, a door opening will
be cut into the south elevation with a single-lite window at the back end of the recess.

An arched metal security gate will be installed in the south fagade portal entry.

The east elevation will have a cedar fence screen installed at the utility panel and a low wall will
infill an opening.

A 16" wide x 4' high x 4' deep cloth awning will be installed over the front window and recessed
door vestibule.

STAFF RECOMMENDATION:

Staff recommends approval of this application which complies with Section 14-5.2(D)(9) General
Design Standards, Height Pitch Scale and Massing and (E) Downtown & Eastside Historic District.

Questions to Staff

Ms. Rios asked what the ordinance said about awnings.

Mr. Rasch said it was silent except in the sign code but in the Downtown and Eastside District, the
Board has authority to approve exterior alterations of any alteration.
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Chair Woods asked if historic buildings had arches.

Mr. Rasch said they came in later but most of them had headers over windows.

Applicant’s Presentation

Present and sworn was Mr. Steven Samuelson, who said it was an unloved building right now. It had a
terrible renovation and now was empty. It was once a wonderful restaurant. It went through the renovation
to have five offices or retail spaces so that was why it had so many doors and separate meters so he
wanted to screen all the panels there. The pueblo style had no style and they felt a brick coping would add
to streetscape. He had a drawing with pedimented windows instead of arched that he showed.

Questions to the Applicant

Ms. Rios asked what colors would be used.

Mr. Samuelson said they would use off-white trim and Adobe stucco like Doodlits next door. He had
photos of next door. For the awning, he offered 3 choices: mahogany, wheat or burgundy all of which would
go well with the Adaobe color.

Ms. Rios asked about the wainscoting.

Mr. Samuelson showed the colors to the Board.

Chair Woods asked if the canale could be a downspout on the side.

Mr. Samuelson thought so.

Chair Woods found the arches contrived. She hated to see one more fall in that direction and asked for
the French door to have vertical mullion as well.

Mr. Armijo said he was going more to Territorial with the windows and asked if that would carry to the
east.

Mr. Samuelson said he could add some Territorial elements there.
Mr. Boniface asked if there was supposed to be casing on both sides.
Mr. Samuelson agreed - casing, not bull nosed.

Mr. Boniface asked if there was a door beneath.
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Mr. Samuelson agreed. It was frameless glass window in the recess with a door to the ieft.
Mr. Boniface asked if there was no brick coping on the porch.

Mr. Samuelson said no but was willing to do that if the Board ordered.

Public Comment

Present and previously sworn was Ms. Beninato who said this building needs some work and she was
happy to see that. That downspout would be great. The windows should not be arched.

Her biggest concern was the cloth awning. Over next to Pasquals had an awning as well but might be
the only ones there to have one.

Mr. Samuelson showed that the building next to it had an awning.

Action of the Board

Mr. Boniface moved to approve Case #H-14-045 at 125 W. Water Street as submitted and with
the following conditions:

That a 3.5" or nominal 4" casing be added to pedimented windows on the south elevation;
That the French doors on the south second floor have a 2 over 3 window light pattern;
That the stucco color be Adobe;

That the awning be mahogany colored.

Ll

Ms. Rios seconded the motion and asked for a friendly amendment
That the applicant get rid of the downspout with a canale to the side;
That there be no rooftop appurtenances and

That the wainscoting design be submitted to staff.

No o

Mr. Boniface accepted the amendments as friendly and clarified that they were accepting the
newly submitted drawings of the south fagade.

Chair Woods asked that those facing east would be six lite.

Mr. Boniface accept that as friendly and the motion passed by unanimous voice vote.

5. Case #H-14-046. 712 Gildersleeve Street. Don Gaspar Area Historic District. Jon Dick —
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Archaeo Architects, agent for Marion Tassin, owner, proposes to remodel a contributing residential
structure by constructing a 500 sg. ft. addition at 6” lower than the adjacent parapet height and
construct 6" high yard walls. (David Rasch).

Mr. Rasch gave the staff report as follows:

BACKGROUND & SUMMARY:

712 Gildersleeve Street is a single-family residence that was constructed before 1936 in the Spanish-
Pueblo Revival style with Territorial Revival window surrounds. In 1999 one of the two garage door
openings on the west elevation was infilled with a door and window wall. The building is listed as
contributing to the Don Gaspar Area Historic District and the east elevation is designated as primary.

On September 25, 2007 and June 10, 2008, the Board approved remodeling of the building, including
the construction of a balcony on the west elevation.

Now, under new ownership, the applicant proposes to remodel the property with the following three
items.

1. Atwo-story 502 square foot addition will be constructed on the rear, west elevation.

2. An existing fireplace on the north elevation will be removed and a similar fireplace will be
constructed on the south elevation.

3. Aclerestory window monitor will be constructed on the roof to the maximum allowable height of 15’
1",

4. Windows will be replaced with thermal pane windows. Some window locations and opening
dimensions will be altered. No historic windows on east elevation.

5. Stuccoed yardwalls will be constructed at the sides and rear of the lot to the maximum allowable
height of &',

STAFF RECOMMENDATION:

Staff recommends approval of this application which complies with Section 14-5.2(C) Regulation of
Contributing Structures, (D) General Design Standards, and (E) Downtown & Eastside Historic District.

Questions to Staff

There were no questions to staff.

Applicant’s Presentation
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Present and sworn was Mr. Jon Dick, 112 Escondido, who said the new owners' primary efforts here
were interior elevations and keeping the exterior as original and quiet as possible. There was no change to
the primary fagade. Most fenestration on the north, south and west sides were to create exterior space with
covered dining and terrace on the second level and extend it 15' with a simple stucco wall replicating what
was there before and setting it in 4" on the north side and slightly lower to show it not as original but
respecting the vernacular with trimmed openings to simple replication. The west elevation was a hodge
podge of windows and garage opening. They were retaining the butterfly roof on the west side due to need
for drainage and just adding a clerestory at the center which didn't exceed the maximum height and met set
back requirements.

Questions to the Applicant

Chair Woods said in the Code under D 5 b it said ‘repaired” rather than “replaced” so taking off the
fireplace on north fagade could be done on the inside but she asked if that fireplace could remain because
it was a feature on the exterior. You could add one but it was a contributing building. She asked Mr. Rasch
if that would need an exception.

Mr. Rasch said if the Board felt it was a character-defining feature, but if not, it would not require an
exception.

Mr. Dick had no problem retaining it if the Board found it character-defining. But it was funky. If you
could see the far right window, there was a protrusion that might have been a slot from the second te first
floors.

Chair Woods thought that would not need to be retained.

Public Comment

Ms. Beninato (previously sworn} didn't think these plans were on the web but she heard about a six

foot yard wall and on Gildersleeve the walls were much lower. She thought a six foot yard wall would be
inharmonious.

Mr. Dick explained that the six foot wall was in the back. On the front, the wire and wood fence wouid
be retained and refurbished. As seen from Gildersleeve it appears as one story but the back wall would not
be visible from Gildersleeve.

Mr. Armijo asked how large the clerestory would be.

Mr. Dick said it was 12' long and six feet wide. It wouldn't be visible from the public right of way and
didn’t exceed the allowable height.
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Mr. Armijo asked if the west was not changed.

Mr. Dick said it was not greatly changed. The three windows and doors were 15' out from existing but
not enclosed in the heated space.

Mr. Boniface asked about his statement that they were trimmed out.

Mr. Dick explained there was no casing around the openings. They were punched openings in the
stucco wall.

Mr. Boniface noticed the canale with a chain hanging down.

Mr. Dick said it was existing and they wouid just extend the canale across the new addition with a rain
chain down to retain the water.

Mr. Boniface asked what material would be used.

Mr. Dick said it was a metal canale.

Mr. Armijo thought at the chimney shown on page 25 that element was probably an old coal chute.
Chair Woods asked if that wall was floating and not roofed.

Mr. Dick agreed.

Mr. Rasch pointed out that when it was connected to the house, it was a building but not a yard wall.
Mr. Boniface asked about the canale on an unroofed portion of the house.

Mr. Dick explained it was just a trough running across the top. It might not be apparent that it was not
roofed.

Ms. Rios thought that was a little strange.

Mr. Rasch said the alley was a public way but this proposal would close it off with a six foot wall so it
wouldn’t be viewed by many people. He mentioned there were a few done by Trey Jordan on East Palace.
It was considered an outdoor room.,

Mr. Dick added that the owner proposed a more contemporary version of the west elevation and he
suggested the quieter exterior space as part of the building. He was intentionally biurring the distinction.
The whole back yard would be a landscaped garden. It was done with intent to stay within code.

Mr. Armijo asked if it had a covered dining room on the upper level.

Historic Districts Review Board June 24, 2014 Page 44



Mr. Dick agreed. The terrace was upper level and to the north on the lower level was the dining level.
The terrace had three punched openings and was shaded for afternaon summer sun.

Chair Woods asked if that design had any impact on the contributing building for open space.

Mr. Rasch said the east elevation was primary and this addition wouldn’t impact the east elevation. It
was not a high integrity contributing building. It would still always read as an addition because it comes in 4"
on either side. It was definitely a contemporary idea for how to do it because they were not used to seeing
unheated additions but it didn’t impact the other elevations and was really reversible. That was one of the
primary tenets of historic preservation. He agreed it was a contemporary treatment of this space.

Chair Woods had a lot of respect with Mr. Dick as architect but she was struggling with this. She asked
if it would make any sense on the west that part of it not be so high but read more as a railing and the rest
as a deck or whether that would make sense. It would really change the massing and usually the Board
asked for setbacks but that could be argued either way. She suggested not putting on the left side.

Mr. Dick said they just saw the addition as a delicate extension of the building. The overall massing
was not changed and they didn’t want to mess with it. So they would just set it in enough to show it was a
little different and what it could look like by cleaning up the west elevation. They wanted to keep the double
space so the terrace would give them relief in the afternoon sun.

Action of the Board

Mr. Boniface moved to approve Case #H-14-046 at 712 Gildersleeve Street as submitted. Mr.
Katz seconded the motion and it passed by majority voice vote with all voting in favor except Mr.
Armijo who voted against.

I. COMMUNICATIONS

There were no communications.

J. MATTERS FROM THE Board
Ms. Rios asked to change her vote on the last motion.
Chair Woods said first a motion to reconsider had to be approved by a majority.

Ms. Rios moved to reconsider Case #H-14-046. Mr. Armijo seconded the motion and it passed
by unanimous voice vote.
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Mr. Dick asked if the chimney remained or not.

Mr. Boniface clarified that it was allowed to be removed.

K. ADJOURNMENT
The meeting was adjourned at 9:32 p.m.

Approved by:

A

Sharon Woods, Chair
Submitted by:

ok o

Carl Boaz for Carl G. Boaz, Ing,/




Mr. Boniface moved to approve Case #H-14-046 at 712 Gildersleeve Street as submitted. Mr. Katz
seconded the motion and it resulted in a tie vote with Mr. Boniface and Mr. Katz voting in favor and
Mr. Armijo and Ms. Rios voting against. Chair Woods voted in favor and the motion passed by
majority 3-2 voice vote.

Mr. Dick asked if the chimney remained or not.

Mr. Boniface clarified that it was allowed to be remaved.

K. ADJOURNMENT
The meeting was adjourned at 9:32 p.m.

Approved by:

Sharon Woods, Chair
Submitted by:

(pl 2B,

Carl Boaz for Carl G. Boaz, Incé)
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6/23/14 3:41 PM

From: "de Jurenev, Nicole" <nicoled009 @comcast.net>

To: "Keough, Ceal" <ckeough@cybermesa.com>, "geokasch" <geokasch@juno.com>
Cc: "de Jurenev, Nicole" <nicoled009 @comcast.net>

Sent: Friday, June 20, 2014 11:00:56 AM

Subject: My speech for 6/24 Meeting

Before | begin, let me point out some of the items on this site sketch.

Hello, Honorable Historic Districts Review Board. | am Nicole de Jurenev,
President of La Nueva Casa Solana Neighborhood Assocation. This includes
the homes in Casa Solana, the Gonzales Community Elementary School and
the Dragonfly School. Together we represent thousands of Santa Feans.

PLEASE DO NOT GRANT AT&T A WAIVER OF THE SETBACK REQUIREMENTS FOR THEIR
64 FOOT CELL TOWER IN OUR NEIGHBORHOOD

AT&T is a rich and powerful corporation who can pretty much bully and buy what they
want. They do not have a problem riding rough-shod over the opposition. AT&T is the
king of dropped calls.nationally. Do not be fooled into thinking that they need this tower
for wireless and broadwidth connectivity for the safety and benefit of Santa Fe. No!
AT&T was late in acquiring bandwidth and their technology is limited to line of sight

and short range. They even admit that this tower would not improve reception for the
residents of Casa Solana because all our tall trees block line of sight. Let's be realistic.
AT&T wants to erect this tower so they can rent space to other telecommunication
providers. This tower is being erected solely to increase AT&T's bottom line. AT&T is
after all a for profit public corporation with thousands of stock holders.

PLEASE DO NOT GRANT AT&T THIS FOR-PROFIT SETBACK WAIVER AS THEIR PROFIT
GRAB COULD

COST THE RESIDENTS OF CASA SOLANA AND THE SCHOOL CHILDREN THEIR

LIVES.

Santa Fe Historic Districts, State Historic Preservation and Land Use have failed to require

AT&T to disclose the exact proposed location of the tower and the exact proposed distances

of the setbacks. Why would this be? AT&T has applied for a 64 foot tower, which without any
further approval from any of the afore mentioned agencies, they could extend to 100 feet or more.
As you know, City code requires that the "fall" area of any tower be 100% of the total height

of that tower. Twelve feet is the smallest setback for the tower, not the required 100 feet.

PLEASE FOLLOW OUR OWN CITY ORDINANCES AND DENY AT&T A SETBACK WAIVER FOR
THIS TOWER AT THE BURGER KING LOCATION.
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WHY?

The tower would be a scant 34 feet from heavily traveled St. Francis Drive. 60 miles per

hour winds are no longer uncommon as well as tornado warnings, either of which could topple
the tower onto St. Francis causing vehicle damage or loss of life. AT&T's application never
even addressed the possibility of the danger to St. Francis and it's motorists should 30 feet of
cell tower fall across the highway.

PLEASE DO NOT GRANT THIS SETBACK WAIVER

AT&T's tower would be 12 feet from the crumbling Arroyo Mascras. Again, strong winds, a
tornado,

or monsoon flash flooding could topple the tower with it's electrical base igniting the dense tree line
possibly arching to Gonzales Community School. Do we want to risk the lives of our precious
children?

There was not one mention of Gonzales in AT&T's application.

PLEASE DO NOT GRANT THIS SETBACK WAIVER

The Burger King driveway is used as a short cut to beat the light at the corner of St. Francis and
West Alameda Street. Speeding vehicles turning off St. Francis with either drunk or sober drivers,
could easily smash any wall and topple the cell tower, a sure risk of fire danger.

PLEASE DO NOT GRANT THIS SETBACK WAIVER

This 64 foot tower, if it fell, would be a mere 40 feet from the Burger King Grease Bin and Telco
Box.
What a lovely fire that would make.

PLEASE DO NOT GRANT THIS SETBACK WAIVER

And, my personal favorite, the 6 Gas Pumps at Burger King. The tower could fall, arcing next to the
pumps.

As we have all too often withessed, both here and abroad, gas is a wicked and vociferous
accelerant.

UNDER NO CIRCUMSTANCES GRANT THIS SETBACK WAIVER!

The City of Santa Fe has issued extreme fire restrictions banning: grilling, ATV's, Motorcycles,
Rocket

Fireworks and even Smoking in our public parks. We are in our fourth year of extreme drought and
have

only had about 21/2 inches of any kind of moisture since January.

In addition to packet submissions from concerned citizens, Casa Solana has submitted two

Opposition
packets. All go into great detail, supported by City Ordinances,proving AT&T's proposed tower at
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Burger

King is a horrible idea. The least of our worries is that State Historic Preservation has selected the
ugliest

and most noticeable of all the designs, in direct contradiction to Santa Fe's own ordinances. Ugly
and

too tall will not kill us, but fire could destroy our neighborhood and schools and risk our very lives.

AT&T'S PROPOSED TOWER IS A PUBLIC SAFTEY HAZARD!

The City of Santa Fe has wisely put in place thoughtful and life-saving ordinances to protect us, it's
w;]zye \r:]v%uld you vote to remove these reasonable protections? If you vote yes to grant AT&T this
32::?:;(9 you wouid open the City of Santa Fe to great financial liability. Where is it written that the
api!;ty to talk on your cell phone, text, email, view sports, TV and movies trumps anybody's right to
llIT-Ieo.w would you feel if your vote caused the loss of even one life?
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Federal Communications Commission News Meadia Information 202 / 4118-0500
445 12" 5t., S.w. Internet: http:fiwww.lce.gov
TTY: 1-888-835.5322

Washington, D.C. 20554

WIRELESS TELECOMMUNICATIONS BUREAU OFFERS GUIDANCE ON
INTERPRETATION OF SECTION 6409(a) OF THE MIDDLE CLASS TAX RELIEF AND

JOB CREATION ACT OF 2012
DA 12-2047

January 25, 2013

On February 22, 2012, the Middle Class Tax Relief and Job Creation Act of 2012 (Tax Act)! became law.
Section 6409(a) of the Tax Act provides that a state or local government “may not deny, and shall
approve” any request for collocation, removal, or replacement of transmission equipment on an existing
wireless tower or base station, provided this action does not substantially change the physical dimensions
of the tower or base station.? The full text of Section 6409(a) is reproduced in the Appendix to this Public

Notice.

To date, the Commission has not received any formal petition to interpret or apply the pravisions of
Section 6409(a). We also are unaware of any judicial precedent interpreting or applying its teoms. The
Wireless Telecommunications Bureau has, however, received informal inquirics from service providers,
facitities owners, and state and local governments seeking guidance as to how Section 6409(a) should be
applied. In order to assist interested parties, this Public Notice summarizes the Bureau’s understanding of
Section 6409(a) in response to several of the most frequently asked questions.?

What does it mean to “substantially change the physical dimensions” of a tower or base station?

Section 6409(a) does not define what constitules a “substantial[] change” in the dimensions of a tower or
base station. In a similar context, under the Nationwide Collocation Agreement with the Advisory
Council on Histeric Preservation and the National Conference of State Historic Preservation Officers, the
Commission has applied a four-prong test to determine whether a collocation will effect a “substantial
increase in the size of [a] tower.™ A proposed collocation that does not involve a substantial increase in

! Middie Class Tax Relief and Job Creation Act of 2012, Pub. L. 112-96, H.R, 3630, 126 Stat. 156 (enacted Feb. 22,
2012) (Tax Act).

2 Id., § 6409(a).

? Ahihough we offer this interpretive guidance to assist partics in understanding their obligations under Section
6409(c), see, e.g., Truckers United for Safety v. Federal Highway Administration, 139 F.3d 934 (D.C.Cir. 1998), the
Commission remains free to exercise its discretion to interpret Section 6409(a) either by exercising its rulemaking
anthority or through adjudication. With two exceptions not relevant here, the Tax Act expressly grants the
Commission autherity to “implement and enforce” this and other provisions of Title V1 of that Act “as if this title is
a part of the Communications Act of 1934 (47 U.S.C. 151 etseq.).” Tax Act § 6003.

4 47 CFR. Part |, App. B, Nationwide Programmatic Agreement for the Collocation of Wircless Antennas, § 1.C
(Natiomwide Collocation Agreemnent).

EXthpIT A"




size is ordinarily excluded from the Commission’s required histotic preservation review under Section
106 of the National Historic Preservation Act (NHPA).® The Commission later adopted the same
definition in the 2009 Declaratory Ruling to determine whether an application will be treated as a
callocation when applying Section 332(c)(7) of the Communications Act of 1934.° The Commission has
also applied a similar definition to determine whether a modification of an existing registered tower
requires public notice for purposes of environmental review.’

Under Section L.C of the Natiomvide Collocation Agreement, a “substantial increase in the size of the
tower” occurs ift

1) [tThe mounting of the proposed antenna on the tower would increase the existing height of
the tower by more than 10%, or by the height of one additicnal antenna array with separation
from the nearest existing antenna not to exceed hwenty feet, whichever is greater, except that
the mounting of the proposed antenna may exceed the size limits set forth in this paragraph
if necessary to avoid interference with existing antennas; or

2) {tThe mounting of the proposed antenna would involve the installation of more than the
standard number of new equipment cabinets for the technology involved, not Lo exceed four,
or more than one new equipment shelter; or

3) [t}he mounting of the proposed antenna would involve adding an appurtenance to the
body of the tower that would protrude from the edge of the tower more than twenty feef, or
more than the width of the tower structure at the level of the appurtenance, whichever is
greater, except that the mounting of the proposed antenna may exceed the size limils set
forth in this paragraph if necessary to shelter the antenna from inclement weather or lo
connect the antenna to the tower via cable; or

4) {t}he mounting of the proposed antenna would involve excavation outside the current
tower sile, defined as the current boundaries of the leased or owned property surrounding the
tower and any access or utility easements currently related to the site.

Although Congress did not adopt the Commission’s terminclogy of “substantial increase in size” in
Secction 6409(a), we believe that the policy reasons for excluding from Section 6409(a) collocations that
substantially change the physical dimensions of a structure are closely analogous to those that animated
the Commission in the Natiomvide Collocation Agreenrent and snbsequent proceedings. In light of the
Comunission's prior findings, the Burean belicves it is appropriate to look to the existing definition of
“substantial increase in size™ to determine whether the coliocation, removal, or replacement of equipment

% See 16 U.S.C. § 470f, see also 47 C.ER. § 1.1307(a)}(4) (requiring applicants to determine whether proposed
facilitics may affect propertics that are listed, or are eligible for listing, in the National Register of Historic Places).

8 See Petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7)(B) to Ensure Timely Siting Review
and to Preemnpt Under Section 253 State and Local Ordinances (hat Classify All Wireless Siting Proposals as
Requiring a Variance, WT Docket No. 03-165, Declaratory Rufing, 24 FCC Red. 13994, 14012, para. 46 & n.146
(2609) (2009 Declaratory Ruling), recon. denied, 25 FCC Red. 11157 (2010}, pet. for review denied sub nom. City
of Arlingtan, Texas v. FCC, 668 F.3d 229 (5* Cir.), cert. granted, 113 S.Ct. 524 {2012); 47 US.C. § 332(cx(D.

7 See 47 C.F.R. § 17.4(c)(1)(B); National Environmental Policy Act Compliance for Proposed Tower Registrations,
WT Docket No. 08-61, Order on Remand, 26 FCC Red. 16700, 16720-21, para. 53 (2011).




on a wireless tower or base station substantially changes the physical dimensions of the underlying
structure within the meaning of Section 6409(a).

What is a *wireless tower or base station”?

A “tower” is defined in the Nationwide Collocation Agreement as “any structure built for the sole or
primary purpose of supporting FCC-licensed antennas and their associated facilities.”® The Commission
has described a “base station” as consisting of “radio transceivers, antennas, coaxial cable, a regular and
backup power supply, and other associated electronics.” Section 6409(a) applies to the collocation,
removal, or teplacement of equipment on a wireless tower or base station. In this context, we believe it is
reasonable to interpret a “base station” to include a structure that currently supports or houses an antenna,
transceiver, or other associated equipment that constitutes part of a base station.”® Moreover, given the
absence of any limiting statutory language, we believe a “base station” encompasses such equipment in
any technological configuration, including distributed antenna systems and small cells.

Section 6409(a) by its terms applies to any “wireless” tower or base station. By contrast, the scope of
Section 332(c)(7) extends only to facilities used for “personal wireless services” as defined in that
section.”” Given Congress’s decision not to use the pre-existing definition from another statutory
provision relating to wireless siting, we believe the scope of a “wireless” tower or base station under
Section 6409(a) is not intended to be limited to facilities that support “personal wireless services” under
Section 332(c)(7).

May a state or local government require an application for an action covered under Section
6409(a)? :

Section 6409(a) states that a state or local government “may not deny, and shall approve, any eligible
facilities request....” It does not say that a state or local government may not require an application to be
filed. The provision that a state or local government must approve and may not deny a request to take a
covered action, in the Bureau’s view, implies that the relevant government entity may require the filing of
an application for administrative approval.

¥ See Naticnwide Collocation Agreement, § 1.B.

? See Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993, WT Docket No. 10-
133, Annual Report and Analysis of Competitive Market Conditions With Respect fo Mobile Wireless, Including
Commercial Mobile Services, Fifteenth Report, 26 FCC Red. 9664, 9481, para. 308 (2011).

W See also 47 C.F.R. Port 1, App. C, Nationwide Programmatic Agreement Regarding the Section 106 National
Historic Preservation Act Review Process, § IL.A. 14 (defining “tower” to include “the on-site fencing, equipment,
swiltches, wiring, cabling, power sources, shelters, or cabinels associated with that Tower but not installed as part of
an Antenna as defined herein™),

"47U8.C. § 332(c)(7X(A). “Personal wireless services™ is in turn defined to mean “commercial mobile services,
unlicensed wireless services, and common carrier wireless exchange access services.” . § 332(e)(THC)(1).




Is there a time limit within which an application must be approved?

Section 6409(a) does not specify any period of time for approving an application. However, the statute
clearly contemplates an administrative process that invariably ends in approval of a covered application.
We believe the time period for processing these applications should be commensurate with the nature of
the review.

In the 2009 Declaratory Ruling, the Commission found that 90 days is a presumptively reasonable period
of time to process collocation applications.'” In light of the requirement of Section 6409(a) that the
reviewing authority “may not deny, and shall approve” a covered request, we believe that 90 days should
be the maximum presumptively reasonable period of time for reviewing such applications, whether for
“personal wireless services” or other wireless facilities.

Wircless Telecommunications Bureau contact: Maria Kirby at (202) 418-1476 or by email:
Maria.Kirtby@fte.gov,
-FCC-

For more news and information about the Federal Communications Commission
please visit: www.fee.gov

Y See 2009 Declaratory Ruling, 24 FCC Red, at 14012-13, paras. 46-47.




APPENDIX

SEC. 6409. WIRELESS FACILITIES DEPLOYMENT,

(a) FACILITY MODIFICATIONS.

(1) IN GENERAL. Notwithstanding section 704 of the Telecommunications Act of 1996 (Public Law
104--104) or any other provision of {aw, a State or local govemment may not deny, and shall approve, any
eligible facilities request for a modification of an existing wireless tower or base station that does not
substantially change the physical dimensions of such tower or base station.

(2) ELIGIBLE FACILITIES REQUEST. For purposes of this subsection, the term *‘eligible facilities
request’’ means any request for modification of an existing wireless tower or base station that involves —
{A) collocation of new transmission equipment;

(B) removal of transmission equipment; or

(C) replacement of transmission equipment.

(3) APPLICABILITY OF ENVIRONMENTAL LAWS, Nothing in paragraph (1) shali be construed to
relieve the Commission from the requirements of the National Historic Preservation Act or the National

Environmental Policy Act of 1969,




H-Board Meeting: June 24, 2014

Statement from Debby Kaschner (Page 1 of 2)

Thank you for allowing me the opportunity to speak to you this evening. My
name is Debby Kaschner and | oppose the building of a cell phone tower at Burger
King. I am a parent of a daughter and son who attend Gonzales Community
School, and we live in Casa Solana.

Back in May of 2012, my family attended the Early Neighborhood Notification
meeting set up for the Casa Solana neighborhood. AT&T presented themselves
as building this new tower to provide better service to the Casa Solana
neighborhood, and to provide 4G technology. As part of the meeting discussion,
AT&T explained their use of line-of-sight technology, including the limitations of
it.

My husband questioned them as to whether they had ever conducted any
research to find out if their tower signal could penetrate the dense foliage,
characteristic of our neighborhood. The AT&T rep said they had not done any
research of this kind and could not guarantee improved service within Casa
Solana; however, they did point out that cell service should improve along the
Saint Francis corridor.

So now a cell tower is proposed for a site in which nearly one-fourth of the
surrounding area is unlikely to receive improved service, and this is at the public
safety cost of the nearby schoolchildren, their teachers and staff, the
neighborhood, and the city. We should not be forced to "bow down" to AT&T
and sacrifice our safety so that they can build a potentially ineffective tower in
our residential neighborhood.

We are now starting to hear AT&T suggest that the tower will benefit the "entire
urban area.” If the goal of AT&T is truly to improve coverage for the "urban area”
then | suggest that they be held responsible for locating a site which is closer to

CRHIBIT "B



H-Board Meeting: June 24, 2014

Statement from Debby Kaschner (Page 2 of 2)

the urban area. Burger King and AT&T need to show respect for the community
and follow the rules.

Please do not break previously well-thought out city code which requires that the
tower remain further away from the street. Hundreds of children and their
teachers walk the street next to Burger King when they set out on educational
field trips every fall and spring. Making a wise decision proactively may save
countless lives and save the inevitable questions of "why didn't we do it
differently when we had the chance?"

Thank you again for your time and consideration of my comments.
Respectfully submitted,
Debby Kaschner

Gonzales Parent and Casa Solana Resident



http://www _scpr.org/blogs/environment/2012/09/13/9869/sprint-verizon-t-sign-12-million-

settliement-over-2/

Sprint, Verizon, AT&T sign $12 million settlement over 2007 Malibu Canyon fire

Molly Peterson | September 13th, 2012, 6:52pm

Larry Cummings VPP LACOFD
Canyon Fire, October 2007.

California utility regulators have settled a dispute with three telecommunication companies over

responsibility for a wildfire in Malibu five years ago.

When Santa Ana winds swept through Malibu Canyon in October of 2007, they knocked over
three utility poles. Those poles sparked a fire that burned nearly 4,000 square acres. It

destroyed 14 structures and three dozen cars.

Cell phone companies had antennas on the poles, or shared pole ownership with other
telecommunication companies. The California Public Utilities Commission investigated whether

these five companies contributed to the fire by unsafely mounting equipment there.

cxrtisIT “C



The settlement just announced resolves liability for three companies: Sprint, Verizon, and AT&T.
Together they’ll pay $12 million in equal shares. About $7 million wilt go to the state's general
fund and the rest goes into a new utility pole inspection fund.

The Public Utilities Commission is still investigating two more companies, Southern California
Edison and NextG. Regulators say the settlement can help deter other utilities that maintain

electronic equipment in wildland or fire-prone areas.



http://www.vcstar.com/news/2009/apr/23/no-oversight-of-power-poles-topped-with-heavy/
Power poles topped with communications gear go unchecked

« By Hans Laetz
« Posted April 23, 2009 at midnight

)

Karen Quincy Loberg / Star staff An October 2007 wildfire in Malibu burned 14 structures,

thousands of acres and forced the evacuation of the city.

A wind-whipped 2007 wildfire that destroyed 14 structures in Malibu has sparked a probe into
why Southern California Edison is allowing various wireless communications companies to add
heavy, wind-catching cables and antennas to wooden electric-wire poles without calculating

possible collapse risk.

Some government officials say the utility’s decision may mean that no one is keeping track of
weight and wind-load dangers on power poles across Edison’s 50,000-square-mile service area,

home to 13 million people in Ventura and 10 other counties.

Malibu Mayor Andy Stern was aghast at the state’s inquiry into who, if anyone, was in charge of

making sure utility poles are not top-heavy.

“If Edison is not responsible for the safety of its own poles, then who the hell is?" Stern asked.

“Why are we learning this now, when there are hundreds of these poles in Malibu?”

The formal probe by the California Public Utilities Commission was triggered by the collapse of
three utility poles in Malibu Canyon on Oct. 17, 2007, which snapped in 50-mph winds. The
wooden poles had just passed a state-mandated inspection by Edison, and should have
withstood winds of 92 mph. State investigators are looking into the likelihood that they were

overburdened by new cellular phone gear.



An Edison spokesman said the matter was under litigation and formal comment would have to

come from the company's response to PUC’s investigation, which is due to be filed soon.

The three poles were supporting four sets of heavy, insulated fiber-optic trunk lines; cell
antennas; a 66,000-volt electrical circuit; a 16,000-volt local distribution circuit; and street lights.
The gear toppled onto the road with such force that a guy-wire yanked a 2,600-pound concrete
anchor from surrounding rocks, landing in the middle of Malibu Canyon Road, the state report

says.

In fours hours, the subsequent fire burned 3,836 acres, 10 houses, a landmark Malibu castle,
several businesses and classrooms at two schools. Three firefighters were injured putting out

the fire, and central Malibu was evacuated for three days.

Reports from the Los Angeles County Fire Department and field investigations by PUC staff
“provide us with a prima facie (presumed true) showing that violations have occurred and that
the Malibu fire stems from the violations,” state investigator Kan Wai Tong wrote in a report that
was adopted Jan. 29 in an unanimous vote of the Public Utilities Commission in San Francisco.

The poles did not meet PUC requirements, he wrote.

Although the five commissioners voted to accept the report and open the investigation in late
January, the decision was not publicized. Officials in Ventura County and other cities say they
were not notified about the probe. Under PUC rules, the quais-judicial investigation may take

months to conclude and could result in a new state rule on the matter.

“If the poles had been maintained, inspected, and constructed in compliance with the applicable

PUC general orders, the poles clearly would have withstood the winds,” Tong wrote.

Phone company officials said they cannot talk on the record because of myriad lawsuits filed
over the fire. But cne said the PUC finding was preliminary and erroneously relies on a
presumed 50-mph maximum wind gust based on measurements in Calabasas, nine miles away,

and winds exceeded 100 mph in the canyon that night.

Edison is a state-regulated utility owned by the shareholders of Edison International, a for-profit
company that could be on the hook for hundreds of millions of dollars in damages from this one

fire alone.



Four cellular companies involved

The unusual investigation was ordered after a senior Edison safety investigator asserted in
writing that calculating overall wind and weight loads on power poles had become the
responsibility of four cellular companies that bought access to the poles in the past two

decades.

“Edison contends in its letter that Edison was not required to approve the additional load added

by other parties,” Tong says in his report.

The PUC said Edison and four cellular companies — Verizon, Sprint, AT&T and NextG
Networks — apparently failed to coordinate weight loads with each other, or properly measure
just how sturdy the aging poles were as heavy new cables and cellular phone transceivers and
antennas were added. PUC rules state all utilities that use aerial lines jointly share in
responsibility for all aspects of their safety. And state common law includes the legal theory of
“Jjoint and several liability,” meaning every partial owner is responsible for the entire damage bill
caused by a negligent act by it or any other defendant, said Jack Sweeney, a longtime

Thousand Oaks attorney.

Sweeney, a professor at Ventura College of Law, said a pole owner “cannot escape liability for a
failure of the pole by selling a part interest in the pole to another entity, which adds its own

heavy cables to the weight already supported by the pole.”

Los Angeles County Supervisor Zev Yaroslavsky said it was “absurd” that Edison believes it's

not responsible for the safety of the poles after selling access to them to cell companies.

The PUC findings also confirmed the opinions of some Malibu Canyon-Las Virgenes Road

residents, who had observed that the poles had been leaning toward the road for years.
PUC questions rejected

Two of the wireless companies, AT&T and NextG, have rejected many of the state’s questions
as outside the purview of the Public Utilities Commission, because numerous damaged parties

have filed lawsuits.



‘AT&T objects to each question to the extent that it requests documents or information protected
from disclosure by the attorney-client privilege ... and/or were prepared in anticipation of

litigation,” its company lawyers said.

AT&T lawyers specifically objected to being ordered by the state regulatory commission to
explain exactly what caused the disastrous fire, and countered “there is no evidence

establishing that the subject poles did not meet the safety factors” required by state law.

The firm also said it needs more time to gather documentation for wires that were installed by an
outside contractor 17 years ago for a cellular phone company that has been sold four times

since.

The PUC said Verizon could not provide an installation date but did provided wind load analysis
from more than a decade ago. Sprint told the PUC it installed its gear in 1997 but could not find

any records of weight calculations.

The final company to add equipment to the poles, NextG, installed its gear in 2004, but has no
record of any weight or wind capacity calculations, the PUC report says. NextG is a San Jose
company that installs cell transmitters on poles and links them with fiber cables for several

service providers.

Malibu’'s mayor noted that hundreds of houses sit under older power poles heavily burdened

with new communications cables.

“Those things are 4 feet away from people’s houses, and they say ‘No one is ultimately

responsible to assess the weight loads on them?™ Stern asked.
“Then you're telling me these are time bombs waiting to go off.”

© 2009 Ventura County Star.
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